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EDITORIAL NOTES. 

THE Sussex Register has been reprinting from its files items of news 
for the past seventy years or so, and there are interesting tidbits con- 
cerning murder trials, charges to grand juries, remarkable phenomen., 
ete. But we doubt if anything will prove quite as interesting to the bar 
of that county and to lawyers generally as the following under date of 
1836: ‘‘ Legislature passed act making governor’s salary $2,000; chief 
justice, $1,500; each of the associate justices, $1,400; state treasurer, 
$1,000 ; attorney-general, $80; quartermaster-general and adjutant- 
general $100 each.” What a consternation would be created if there 
were an attempt made now to revive this old law in the interests of econ- 
omy! We cannot immediately refer to the Session Laws of 1836 to 
ascertain if the salary of the attorney-general is not a typographical 
error for $800, but whether the pay was $80 or $800, it would be inter- 
esting to know how Mr. John Moore White, who was the attorney-gen- 
eral from 1833 to 1838, looked upon this magnificent perquisite. The 
present incumbent receives $7,000. 


In Wolff v. Smith, Michigan Supreme court, 70 N. W. Rep. 1010, 
the subject of the application of the doctrine of privileged communica- 
tions in the ordinary exercise of a citizen’s political duties is well dis- 
cussed, and particularly in the dissenting opinion by Grant, J., which 
reaffirms the conclusions reached in several cases in various states, 
especially in the case of Wieman, Jr., v. Mabee, 45 Mich. 484, and 
Bacon v. Mich. Cen. R. R. Co., 66 Mich. 166. We quote: “In Wie- 
man v. Mabee (supra) the defendants had by affidavit, directed to the 
superintendent of schools, in order to prevent his granting a license to 
Wieman to teach school, charged him with being a man of bad moral 
character. The court said: ‘In the present case the communication 
was privileged. It was made by persons interested in the school to the 
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person qualified to receive and act on the petition, for an honest pur- 
pose, and with an honest belief in the justice of their action. In such 
cases no action can be maintained, even if the complaint is untrue, if not 
maliciously made.’ So in this case there is nothing to show any malice, 
er that the statement was not made for an honest purpose. Are not 
reputable electors as much interested in securing a man of good reputa- 
tion and character for office as were the citizens defendants in the Wie- 
man case to secure the licensing of a moral man to teach school? If the 
communication in that case was privileged, for what reason can it be 
held that this was not? Many authorities might be cited in support of 
this proposition. They can be found collected in 13 Am. & Eng. Ene. 
Law, 403; Ormsby vy. Douglass, 37 N. Y.477; Marks v. Baker, 28 
Minn. 162, 9 N. W. 678; Briggs v. Garrett, 111 Pa. St. 405, 2 Atl. 
513.” A very recent decision is said to have been made in the Ohio 
Circuit court for Hamilton Co., to the effect that a citizen not only has 
the right, but it is his duty, to communicate to the appointing power 
whaiever he knows for good or ill concerning one who is an applicant 
for a position as teacher, and when such communications are made in 
good faith, the citizen is protected, even though the statements contained 
in the communications be not true.” This is an admirably condensed 
statement, and what seems to be law, and has a basis of common sense. 


Ir May have been unfortunate that the indictment made and sustained 
in New York city against Mr. Booth-Tucker, the commander of the 
Salvation Army in this country, was restricted to him, when the ‘ pub- 
lic nuisance,” which was the occasion of the indictment, was not alone 
the result of his own acts but equally that of his co-laborers. In fact 
the same end might have been achieved by preseutment against the 


corps of workers who kept up the all-night *‘ antagonism of the devil ” 
in the barracks in that city; for we presume the one chief object in view 


was that of putting upon their guard all organizations in this 
country that turn night into day and make it impossible for invalids and 
many nervous persons to live within some rods of the meeting room. Of 
course the Salvation Army, like the American Volunteers, has under- 
taken a moral work among a certain section of the population of the 
cities and they believe that the noisy and sensational features ot it are 
requisite to success. This being so, the public are expected to have and 
will have a good deal of toleration, if not approval, of the beating of 
drums, parades at night in the streets and other concomitants of their 
employment. But it would be absurd for them to entertain the notion 
that because their object is a religious one, therefore the public have no 
rights in the matter of preventing undue disturbance of the peace. In 
the particular case in hand it was shown in open court that at least one 
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night was made hideous to those who lived near the scene of the dis- 
turbance. This being so, the jury could not do otherwise than bring in 
a verdict of guilty. Had the performance been carried on by Presby- 
terians, Methodists or any other evangelical denomination, the complaint 
would have been as proper and the conviction as just. 





AND WE are not sure but that the time will soon come when the whole 
suoject of public noise will not only be open for discussion, but will be 
the foundation for legislative action. In some places whistles are blown 
an undue length of time, to indicate the hour of noon, or of closing time 
for factories, and they are so shrill and prolonged that they disturb the 
sick and accomplish no good purpose. In certain localities in cities, 
church bells are rung every hour of day or night, and while called 
“chimes,” they become a positive nuisance to all who live in their vi- 
cinity. We have known persons who have resided in the quiet of the 
country and who have gone to the hotel or a private house near some 
church edifice, in the steeple of which are bells which ring every hour 
of the night, and they have lost all sleep. There are other noises of a 
public nature not in any wise necessary for the public good and which 
are not conducive to the health of bedy or mind. They are relics of 


other days when there were no watches and few clocks, or when it was 
deemed necessary to make all the noise possible in order to distinguish 
between city and country. A little more quiet, a little more opportunity 
for peaceful reflection, would lengthen life, and we think make life more 
worth the living. | 


[IN verornG the Assembly bill which provided that any person sending 
a libelous communication to a newspaper, which communication is pub- 
lished, shall be equally guilty with the newspaper, Governor Griggs 
pointed out the manifest absurdity of it. The idea that a newspaper 
could not be guilty of a libel, though its publisher or editor might be, 
seems never to have entered the head ot the unastute draftsman of the 
bill. It may have been that some members of the Legislature who voted 
for this act supposed that suits at law were brought ‘‘against newspapers 
or magazines,” but the lawyers in the two houses should have known 
better and should have amended the bill, or prevented its getting into 
the hands of the Governor. And yet, inasmuch as the words “against 
any newspaper, magazine,” etc., were introduced by amendment after 
the bill was printed, it might be that some one intentionally designed to 
defeat the measure in this manner. Anyhow, the Governor has called 
attention anew to the absurdities perpetrated by many of our legislators, 
who lack the ordinary education which enables them properly to draft a 
measure or to vote intelligently upon it. 
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Now Is the opportunity for some of our bright young lawyers to ob- 
tain enough gold coin in the United States to enable them to pay off any 
imprudent obligations and, if they choose, to take a pretty lengthy trip 
abroad. The American Philosophical Society has announced that the 
Henry M. Phillips prize will be awarded during the year 1899 upon es- 
says to be in possession of tne society before the first day of May of that 
year. It is a long while to wait to come into possession of two thousand 
dollars, but it is not often that so much patience will have so great a re- 
ward. The subject upon which essays are to be furnished is ‘‘ The 
Development of the Law as Illustrated by the Decisions Relating to the 
Police Power of the State”. The essay is to be confined to 100,000 
words, so that the most voluminous writer on legal topics will not have 
cause to complain. Says the circular announcing the contest: ‘The 
prize for the crowned essay will be two thousand dollars lawful gold coin 
of the United States, to be paid as soon as may be after the award.” 
Copies of the circular may be had by addressing Mr. Frederick Fraley, 
president of the American Philosophical Society, 104 South Fifth street, 
Philadelphia, Pa. 


—-+-— 





REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


SPEAKER WILLIAM PENNINGTON, 


The great distinction belongs to the Pennington family of having fur- 
nished two governors to the state of New Jersey; no other family in the 
state enjoys such honor. The Pennington family is one of the oldest in 
the state, having settled in Newark and emigrated from Connecticut. 
Ephraim Pennington, one of the original settlers of Newark, signed the 
fundamental agreement regulating the settlement, dated June 24, 1667. 

The first Pennington elected Governor and Chancellor was William 
Sanford Pennington, a great-grandson of Ephraim. Born in Newark in 
1767, he was commissioned a lieutenant in the Revolutionary army, and 
was breveted to the rank of captain. He was a hatter by occupation in 
his early life; a member of assembly in 1797; a member of council in 
1801 and 1802. He studied law with Mr. Boudinot and was admitted 
as an attorney in May 1802, while he was a member of the council; and 
in February 1804, less than two years after he was licensed as attorney, 
he was elected an associate justice of the Supreme court before he could 
be licensed as a counsellor. He was appointed law reporter in 1806; 
in 1812 was elected Governor and was re-elected in 1813 and 1814. In 
1815 President Madison appointed him judge of the U. §. District court 
of New Jersey, which office he held until his death at Newark, Septem- 
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ber 17, 1826. His biographer says: *‘ He carried to his grave the re- 
spect of all who knew him; he was a reliable friend, an incorrupt and 
just judge, and an houest man”. This in brief is an outline sketch of 
the first Governor Pennington, who was the father of William Penning- 
ton, the subject of this article. 

William Pennington, son, was born in Newark, May 4, 1796. After 
the usual preparatory education, he entered Princeton College and grad- 
uated at that institution in 1813. He studied law with that great and 
distinguished lawyer, Theodore Frelinghuysen; was admitted to the bar 
as an attorney in 1817, asa counseller in 1820, and in 1834 was elevated 
to the degree of sergeant. He was clerk of the U.S. District and Cir- 
cuit courts after 1817. He was amember of the assembly from Essex 
in the year 1828. He was elected Governor in 1837 as a Whig, and 
was successively re-elected until 1843, when the Democrats came into 
power and Daniel Haines was elected Governor. He was in the Fall of 
1858 elected a member of the House of Representatives from the coun- 
ties of Hudson, Essex and Union and took his seat in the Thirty-sixth 
Congress, December 5, 1859. He was elected speaker on the first day 
of February, 1860, and died at Newark, February 16, 1862, in the sixty- 
sixth year of his age. He was offered by President Fillmore in 1850 the 


governorship of the territory of Minnesota, which he declined. 

The above few lines will give the reader a fair idea of the official life 
of the Governor and speaker, and I will now proceed to weave in outline 
that part of his career which will be of present interest to the members 


ot the New Jersey Bar. 

Of late years I have been very much impressed with the important 
position which Governor Pennington filled in our late Civil War. I 
think the general public have no conception of it, and I will place the 
same before the JOURNAL’S readers as I see it. I will not trace his life 
in chronological order, but will take up, first, the four closing years of 
his life, and after this will add what I have to say on the ‘‘ Broad Seal 
War,” and of his abilities as lawyer and Chancellor. 

The late Civil War, or what is more familiarly known as the Slavehold- 
ers’ Rebellion, did not commence in Charleston Harbor. The first gun 
was not fired there, but years before on the soil of bleeding Kansas. 
When the territory of Kansas was to be settled under the doctrine that 
the state or territory should decide whether slavery should be tolerated 
or rejected, the South, with great perseverence, tried to settle their 
slaves there, and make it a slave state. The abolitionists of the North, 
with equal fortitude and determination, decided to keep slavery out, and 
make it a free state. It was really a representation over again of the 
struggle of many years ago between Webster and Hayne in the United 
States Senate; of South Carolina on the one side and Massachusetts on 
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the other. The first named state was forcing her slavery doctrine to the 
extreme limit of toleration, and the last named state her abolition doc- 
trine, and sending her sons to Kansas territory to settle and vote. Asa 
result we had tumults, riot and bloodshed in Kansas; but no one could 
perceive that these were the forerunners of the great Civil War. They 
were supposed to be struggles over a new territory, which would be 
speedily settled, by Kansas becoming a free or slave state, and, when 
that question was settled, the matter would be dropped, and the peace- 
ful relations of the whole country would go on undisturbed. But it was 
not to be so. The struggle had gone from Kansas to Congress, and the 
35th Congress was grappling with the question. 

The Democratic delegation from New Jersey in that Congress had 
divided on the question, a portion taking the Southern view. But Mr. 
Adrain of New Brunswick and Dr. Riggs of Passaic had taken tae 
Douglass, or free soil side of the question; and had voted against the 
Buchanan administration constitution for Kansas. In New Jersey this 
question was in full swing in the fall of 1858, when the representatives 
were to be elected for the 36th Congress, in which Congress at its 
opening session the approaching Civil War began to loom up. Then 
the political skies were disturbed and the faint sound of distant thunder 
was heard, although the flashes of lightning were not visible. 

In this opening struggle the Fifth Congressional district was to play 
an important part, and William Pennington was to be the character in 
the drama. His part in the matter was unforeseen and not even dreamed 
of, but before he had been elected speaker, and in the long struggle 
which preceded his election, the South had practically said in the hall 
of the House of Representatives, that she would go for separation and 
advocated secession. And the North had retorted that in that struggle 
she would not succeed, as the North would never submit to a dissolution 
of the Union. 

Keeping in view the early struggle in Kansas, and the near failure of 
the government in the organization of the 36th Congress, and that be- 
tore its session closed nearly all the Southern representatives had vacated 
their seats, and deserted the hall; and that Speaker Pennington still 
had their nam¢s called at every roll call, when there was no response 
and nothing left to keep them in remembrance, except their empty 
chairs, and their declarations predicting a divided country and a new 
republic, I come back to the Elizabeth convention, which assembled 
in Library Hall, September 8, 1858. I shall be minute about these 
details, as I regard them as important in the history of the country, and 
particularly so in the opening days of the Rebellion. 

I was a delegate to this convention. I was a very young lawyer and 
a novice in politics. The Governor was then in his sixty-third year, a 
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great lawyer, a veteran politician. My acquaintance with him was con- 
fined to an insurance suit we had previously had together. There was 
to be a struggle between the counties of Essex and Hudson (Union had 
just been set off from Essex) as to which county should have the nom- 
ination, as both counties claimed it and both had candidates, and what 
impressed me then as very strange, and at this late date still strikes me 
so, was an incident which took place before the convention organized. 

The Governor had arrived early on the ground and the delegates were 
rapidly assembling. The Governor coming to me said he would like 
to see me in private. The convention hall was on the east side cf Broad 
street in Elizabeth and nearly opposite the old First Presbyterian Church. 
We left the hall, crossed the street and stood beneath the shade of one 
of the large sycamore trees at that time there. He discussed the merit¢ 
of the candidates, the probable success of each, and to which county the 
nomination should go to best assure the success of the ticket. I allude 
to this because it led me then and leads me now to know of a certaiaty 
that the Governor had no expectation of being a candidate, and J am 
satisfied that no such thought up to that time had ever entered his mind. 

We returned to the convention halJ. In due time the convention was 
called to order by John J. Chetwood, and Silas Merchant was made chair- 
man. The proceedings of this convention went forward in an orderly 
way. The counties were called for nominations. The county of Hud- 
son put in nomination Dudley S. Gregory, Dr. Silas 8. Condit, Denning 
Duer, Edgar B. Wakeman, David S. Manners, Charles Fink and Isaac 
W. Scudder, seven in all. Essex put in nomination, William S. Faitouil, 
G DeWitt, Asa Whitehead, Daniel Dodd, Jr., William K. McDonald, 
John Whitehead, Dudley 8S. Gregory, Dr. Silas S. Condit, James 8. 
Nevius, Frederick B. Betts, William Pennington and Dr. William Pier- 
son, ten in all. Union put in nomination, John J. Chetwood and Hugh 
H. Bowne, two in all, making 19 candidates. An informal ballot was 
taken which resulted as follows: 


IIud-on candidates— Dudley S Gregory, 80; Dr. Silas S. Condit, 30; David S. Manners, 
9; Charles Fink. 6; Isaac W. Scudder, 5; Edgar B. Wakeman, 2; Denning Duer, 2; 
James S. Nevius, 1; Frederick B. Betts, 1; total, 136. 

Essex candidates—Asa Whitehead, 46; William 8. Faitouil, 22; Wm K. McDonald, 
21; Wm. Pierson, 8; G. DeWitt,6; John Whitehead, 6; Daniel Dodd, 6; total, 115. 

Union eindidates—John J. Chetwood, 17; Hugh H. Bowne, 7; total, 24. 


The regular delegates to the convention were 248 in number; from 
Essex 152, from Hudson 73, and from Union 23. Upon the organiza- 
tion of the convention a delegation of Anti-Lecompton or Free Soil 
Democrats presented themselves, and, having pledged themselves to sup- 
port the nominee of the convention, they were admitted, but their num- 
ber is not now known. But the informal ballot shows 273 votes, of 
which 136 were cast for the Hudson nominees, 115 for the Essex nomi- 
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aees, and 24 for the Union nominees. It will be observed that all the 

gentlemen put in nomination were voted tor except Mr. Pennington. 
The convention took a recess for half an hour, and on re-assembling 

the first tormal ballot was taken, which resulted as follows: 
Hudson—Gregory, 123; Fink, 8; Condit, 6; Manners, 5; Scudder, 2; total, 144. 
Essex—Asa Whitehead, 76; Faitouil, 15; McDonald, 13; DeWitt, Jr., 7; total, 111. 
Vnion—Bowne, 8. 


Whole number of ballots cast, 276. 
Necessary to a choice, 139. 


There being no nomination a second ballot was ordered. It will be 
observed that Mr. Pennington was not voted for on the second ballot. 
During the canvass of the votes, Gov. Pennington was called upon for a 
speech, and was making a spirited address, when the tellers were ready 
to report, and he gave way. The vote was announced as above given. 

By this time the feeling in the convention had risen to fever heat. 
Mr. Gregory’s vote had risen from 80 to 123, and he was within sixteen 
votes of a nomination. The Essex delegation had largely concentrated 
op Asa Whitehead, and his vote had risen from 46 to 76. It was quite 
evident, however, that on the next ballot Mr. Gregory of Hudson would 
receive the nomination. At this juncture Mr. John W. Smith, a dele- 
gate from the eighth ward of Newark, jumped up, and moved that Gov. 
Pennington be nominated by acclamation. 

As quick as a flash the whole convention was upon its feet, and with 
the waving of hats and canes, and wild shouts of acclamation, which were 
loud and long enough to raise the very roof of the building. It was one 
ef the most wild and vivid scenes that I have ever witnessed, and as 
the tumult of joy and acclamation began to subside, the Governor, with 
his large and imposing form (he had remained standing when the vote 
was being announced), and with a burst of eloquence which was equal to 
the occasion, said : 

Gentlemen, I accept the nomination. I have aforetime sought position in my own 
behalf; I now accept this nomination in your behalf, for I have not the heart to refuse it. 
{ will say tothose Americans favoring the lost resolution, that had I been in Congress, I 
should have voted for this Crittenden amendment. The English bill, however—it is well 
ealled an English bill, for there is nothing American about it—is a gross swindle upon the 
people. I will merely say that whenever Kansas shall come before Congress with a fair 
constitution, representing the will of the people, I will vote for it. 

The work of the convention was done; it only remained to suspend 
the rules and put the Governor in nomination by acclamation, which 
was done. 

The nomination was ratified at the polls; the district was carried by 
$,662 majority. In the state, the administration candidates were de- 
feated. The delegation to the 36th Congress consisted of John T. Nix- 
on, John L. N. Stratton and William Pennington, all elected on the 
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Union opposition ticket; and Jetur R. Riggs and Garnet B. Adrain, 
Anti-Lecompton Democrats. 

The Thirty-sixth Congress assembled December 5, 1859. The House 
consisted of 237 members divided as follows: 109 Republicans, 27 
Americans or old line Whigs, 31 Anti-Lecompton Democrats, and 88 
administration or Buchanan Democrats; so there were in the House 
149 votes opposed to the Buchanan administration. 

The Republicans had a caucus, but decided to select their candidate 
for speaker in the open vote of the House. The Democratic caucus 
nominated Thomas 8. Bocock of Virginia. The Americans from the 
Southern states favored John A. Gilmer of North Carolina. The Anti- 
Lecompton Democrats favored Horace F. Clark of New York. 

Upon the first ballot 16 gentlemen were voted for as speaker as follows: 

Sherman, 66; Bocock, 66; Grow, 43; Boteler, 14; Davis, 2: Phelps, 1; Gilmer, 3; 
Nelson, 5; Adrain, 1; Hill, 1; Hickman, 1; Pennington, 1; Hoskin 2; McGann, 1; H. 
F. Clark, 1; Corwin, |. 

I give the full vote so that the reader can see how completely the 
sentiment of the House was divided as to the choice of a speaker. The 
struggle was to be between the Southern Democrats and the Republicans. 
Sherman led the Conservative Republicans and Grow of Pennsylvania, 
the radical Republicans, and both of these gentlemen were known to be 
candidates, who, with many other Republicans of the Thirty-fifth Con- 
gress, had endorsed Helper’s Compendium. The opening fires on the 
slavery question were lighted in the Democratic caucus, and as soon as 
Sherman and Grow had been voted for, for speaker, on the first ballot, 
Mr. Clark of Missouri, offered the following preamble and resolution. 


WHereAs, Certain members of this House now in nomination for speaker, did indorse 
and recommend the book hereinafter named. Therefore, 

Resolved, That the doctrine and sentiments of a certain book called ‘* The Impending 
Crisis of the South, and how to meet it,’”’ purporting to have been written by H. R. Helper, 
are incendiary and hostile to the domestic peace and tranquility of this country, and that 
no member of this House who recommended or indorsed it or the compend, is fit to be 
speaker of this House. 

This resolution offered on December 5, 1859, started the struggle 
which ended at Appomattox, April 9, 1865. 

The debate was opened, and no vote was taken for speaker until 
Wednesday, December 7, when the votes were: 


Necessary to achoice, 116. Sherman, 107; Bocock, 88; Gilmer, 22; Scattering, 14. 


Balloting continued without much change until Friday, December 16, 
when the seventh ballot was taken and Mr. Gilmer withdrew his name, 
and nominated Mr. Boteler (American). The eighth ballot stood : 

Necessary to a choice, 115. Sherman, 111; Bocock, 83; Boteler, 25; scattering, 9. 

On Monday, December 19, Mr. Bocock withdrew his name and Mr. 
Moore, of Alabama, nominated Mr. Boteler, but the Democrats refused 
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to vote for him, and scattered to many candidates, Sherman getting 112 
votes, Boteler the next highest, (29); the rest were scattering. 

On Wednesday, December 21, the South selected as their candidate 
Mr. Millson, of Virginia, upon whom it was said all opposed to the Re- 
publicans could unite. Mr. McCernand,who had been voted for as a Doug- 
lass Democrat, withdrew his name, as he said he had been voted for 
without his authority. 

A ballot was taken: 


Necessary to a choice 114. Sherman, 106; Millson, 96; Gilmer, 6; Etheridge, 7; Davis, 
of Indiana, 4; seattering, 7. 


Debate and balloting went on substantially as above stated, until 
Friday, the 23d, when Mr. Millson’s vote dropped to 27; and on Satur- 
day, December 24, Sherman got 101, and the House split up and divided 
its vote among 25 other persons, and confiision reigned supreme. 

On Wednesday, Dec. 28, there was an effort made to concentrate the 
Southern vote on Mr. Maynard, of Tennessee, but it did not succeed. 
The ballot then taken stood : 

Necessary to a choice, 105. Sherman, 101; Maynard, 65; scatcering, 42. 

No further ballot was taken until Wednesday, January 4, 1860. For 
this ballot Mr. Davis, of Indiana, and Mr. McClernan, of Illinois, were 
put in nomination. 

Necessary to a choice, i04. Sherman, 101; McCernand, 33; Gilmer, 14; Davis, of In- 
diana, 9; Valandingham, 12; rest scattering. 

On this ballot Mr. Sherman came within three votes of an election. 
The balloting continued until Saturday, January 7, when Mr. Davis, of 
Indiana, put Mr. Hamiiton, (Dem.,) of Texas, in nomination as a con- 
servative man, and Mr. Davis, of Mississippi, withdrew the name of Mr. 
Bocock, of Virginia. A ballot followed : 

Necessary to a choice, 106. Sherman, 103; Hamilton, 89; Gilmer, 14; scattering, 3. 

Three other ballots followed from the ‘7th to the 10th of January, 
Sherman getting 105, and Hamilton 88, on each ballot. 

January 10 was a field day in the House. Mr. Gartrell made a speech, 
contending that, if the Republicans continued their course, the south 
would disrupt the Union. 

Mr. Adrain, of New Jersey, replied, “‘ that the Northern Democrats 
were true to the Union,” and woald not permit it to be dissolved if a 
Republican was elected president, according to the forms of the consti- 
tution.” Mr. Leake, of Virginia, during some explanations, ‘claimed 
that Virginia has the right to secede from the Union. This,” he said, 
“was defensive and not aggressive.” He was loudly applauded by the 
Southern men. 

On January 12, it was proposed to withdraw the Helper resolution, 
and substitute another in its place. It created much disorder. On one 
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occasion the members rushed to the area and main aisles ; and it required 
the officers with their maces to restore order. Mr. Clemens said that 
he saw Mr. Haskins take a pistol out of his breast pocket. 

Mr. Davison gave notice that when he again came to the House he 
would bring his shotgun with him. 

On January 13 Governor Pennington presented a plurality resolution, 
and supported it with a strong speach. Such a resolution, if adopted, 
would at once elect Mr. Sherman, who controlled the whole Republican 
vote, and upon whom almost every ballot was within three votes of an 
election. The debate continued and on Thursday, January 19, Mr. Col- 
fax brought out the fact, which was acknowledged by several Southern 
Democrats, that they had signed a paper pledging themselves to resist 
by all parliamentary stratagem a vote on the plurality rule. 

So fierce was the war of words in the House that no ballot was taken 
from January 11 to Wednesday, January 25, when the thirty-fifth bal- 
lot was taken. 


Necessary to a choice, 108. Sherman, 105; Bocock, 51; Smith, of North Carolina, 26 ; 
rest scattering. 


It will be observed that on this ballot the Southern Democrats again 
voted for Mr. Bocock, of Virginia, and the Americans for Mr. Smith, of 
North Carolina. Mr. Smith was elected as an American, and he be- 
came now an interesting figure. During the struggle it was claimed 
that he was never a member of a Know Nothing lodge. 

It was at this time that Mr. Thaddeus Stevens, of Pennsylvania, said 
that the Republicans should adhere to Mr. Sherman if the House does 
not organize until ‘ the crack of doom.” I mention these statements to 
show how bitter the struggle had become. 

On Thursday, January 26, the thirty-sixth and thirty-seventh bal- 
lots were taken, substantially as the thirty-fifth. But on Friday, Janu- 
ary 27, on the thirty-eighth ballot the most intense excitement prevailed. 

Necessary to a choice, 115. Sherman, 106; Corwin, 4; Smith, N. C., 112, scattering, 6. 

On this ballot five of the members previously voting for Sherman 
voted for Smith, and among them Mr. Nixon, of New Jersey, and Smith 
came within two votes of an election; but before the vote was announced 
Mr. Nixon changed his vote to Governor Pennington, and Mr. Smith 
was three short of an election. This was the beginning of the close of 
the struggle. Mr. Nixon has fully described it m a paper read before 
the Historical Society of New Jersey, and I will give his version in 
later paragraphs. 

On Monday, January 30, Mr. Sherman withdrew his name, and nom- 
inated Governor Pennington in a fervent speech, and the thirty. ninth 
ballot was taken. 


Necessary to a choice, 118. Pennington, 115; Smith, 113; scattering, 3. 
! 
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The fortieth ballot was taken. 

Necessary to a choice, 117. Pennington, 115; Smith, 113, and four scattering. 

This was the nearest approach to an election of any ballot taken. The 
forty-first and forty-second ballots were without change. 

The South at once realized that to defeat Pennington, Smith must be 
dropped and a new man selected, and for that purpose Mr. McCernand 
ot Illinois, was agreed upon notwithstanding he was a Free Soil Demo- 
crat, and on Tuesday, January 31, the forty-third ballot was taken. 


Necessary to a choice, 117. Pennington, 116; Gilmer, 5; Millson, 6; McCernand, 91: 
McQueen, 6; scattering, 9. 


Mr. Pennington was within one vote of an election, and it was known 
that on the next ballot, Mr. Briggs of New York, would vote for Mr. 
Pennington and elect him. 

The struggle at once commenced on the part of the Democrats to ad- 
journ the house, which succeeded. 

On the next day Wednesday, February 1. the forty-fourth ballot was 
taken. 

Necessary to a choice, 117. Pennington, 117; McCernand, 85; rest scattering 

In this ballot Mr. Briggs of New York voted for Governor Pennington 
and elected him. The clerk announced the election of speaker and 
Messrs. Sherman and Bocock were appointed by the clerk a committee 


to conduct the speaker to the chair. JacoB WEART. 
Jersey City, June 7, 1897. 
[TO BE CONTINUED. | 


NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 


Waste—Opening in party wall.—It is waste for a tenant for years to 
make an opening in a party wall four or five feet wide, and seven or 
eight feet high, thereby altering the building desuised in a material man- 
ner, and to an extent beyond what is fairly implied from the terms of 
the original contract of letting. Klie v. Von Broock. (Mr. W. S. 
Stuhr and Mr. John I. Weller for complainants. Mr. A. I. Smith for de- 
fendants.) Opinion by Pitney, V. C., April 30, 1897. 

Trade-marks— Injunction.—1. In a suit against a corporation to enjoin 
its use of the trade-marks of the complainant, and to obtain an account- 
ing of profits. the fact that a previous suit had been brought by the same 
complainant against the selling agent of the defendants, for the same 
purpose, and that there had been a decree for an injunction, but no de- 
cree for an accounting in that suit, does not estop the complainant 
from obtaining an accounting in the second suit, it appearing that the 
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selling agent had been employed upon a salary, and received no profits, 
and it appearing that upon that ground no decree for an accounting was 
made against him. 2. A decree for an accounting in a suit for the in- 
fringement of trade-marks, can only be made where an injunction is, or 
could have been granted in the course of the suit. 3. An injunction 
will be granted where it appears that at the time the suit was begun, 
the defendant was infringing the right of the complainant to the exclu- 
sive use of trade-marks, although at the time ot final hearing such prac- 
tices had ceased, and although the defendant had promised a perpetual 
cessation of the infringement. The Clark Thread Co. v. The William 
Clark Co. (Messrs. Randolph, Condict & Black, Mr. R. V. Lindabury 
and Mr. Charles D. Meyer, of N. Y., for the complainant. Messrs. A. 
Q. Keasbey & Sons and Mr. Henry E. Donnelly, of N. Y., for the de- 
fendants.) Opinion by Reep, V. C., May 29, 1897. 

Specific performance—Chattels—FKair value—1. The power and pro- 
priety of the Court of Chancery, in proper cases, to deal with specific 
performance of contracts for the sale of chattels, is established by a 
series of authorities in this state. 2. Complainant’s position was that of 
a person holding a contract to purchase a right of possession of land 
upon paying a fair price for a building situate upon it. Held, the court 
in enforcing this contract, will fix, in this court, the fair value of the 
building. Duffy v. Kelly et al. (Mr. Collins for complainant. Mr. 
Puster for defendants.) Opinion by Pityex, V. C. 


MEMORANDUM. 
Statute of frauds.—The eleventh section of the statute of frauds does 
not include personal property. .Widemann v. Saun. June 4, 1897. 





—< + > 


NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions.) 


Before Dixon, LupLow and Couuins, JJ.: Courts—Special Sessions— 
Waiver of trial by jury.—1. Under existing laws in this state, a court 
of special sessions is not a sitting of the court of general quarter sessions 
of the peace; but it is a special tribunal, dependent for its jurisdiction 
upon statutory prerequisites. 2. If, on a waiver of indictment and of trial 
by jury, the accused consents only to a trial before three judges, he can- 
not be tried by one judge. Robert O’Keefe, who sues, &c. v. Samuel S. 
Moore, Headkeeper, &c. (Mr. J. A. Montgomery, for petitioner. Mr. 
John P. Stockton for deft.). Opinion by CoLtiins, J., May 19, 1897. 

Costs— Residence—Foreign Corporation.—1. The practice act (Gen’l 
Stat. p. 2586, pl. 319) denies costs to a plaintiff who does not recover 
above $200, exclusive of costs, except where title to lands comes in ques- 
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tion or ‘“‘where the parties to a suit in which the amount recovered ex- 
clusive of costs exceeds $100, do not reside in the same county.” Held, 
that the language quoted is not limited to cases where both parties reside 
in this state, and will apply to a recovery by a foreign corporation. 
Goat and Sheepskin Import Co. v Fannie M. Paschall. (Mr. C. V. D. 
Joline for motion. Mr. Thos. E. French, cuntra.) Per Curiam opinion, 
May 22, 1897. 

Municipal corporations — Division.—Under the act of Apri! 16, 1896, 
(P. L. 1896, p. 270,) it is the duty of a township committee to proceed 
in the dividing of assets and apportioning of debts between the township 
and a borough organized out of its territory, although such organization 
was effected before the passage of that act, and although after the or- 
ganization other boroughs were organized out of the remaining territory 
of the township. Mayor, etc., of Carlstadt, v. Township Committee, of 
the Township of Bergen. (Messrs. Demarest & DeBaun for relators. 
Messrs. Hart & Koester for defendants.) Opinion by Dixon, J., June 
3, 1897. 

Eminent Domain—Petition—Benefits.—If a petition for the con- 
demnation of lands misstates the facts, so that one statute would be ap- 
plicable to the facts as stated, and a different statute to the real facts, the 
petition is erroneous and will be set aside on certiorari. 2. When a pri- 
vate corporation is condemning land for the construction ofa railroad, 
the benefits to be derived by the landowner “from or in consequence ot 
the railroad,” cannot constitutionally be considered in awarding him just 
compensation. Glazier v. N. J. & N. Y. R. R. Co. (Messrs. Dickin- 
son, Thompson & McMaster for prosecutor. Messrs. C. & R. W. 
Parker for defendants.) Opinion by Drxox, J., June 3, 1897. 

Electricity— Poles —Designation.—Because of the act of April 21, 1896, 
(P. L. 1896, p. 322) electric light companies cannot lawfully erect poles 
in any street of a city, for either public or private lighting, without first 
obtaining from the city a particular designation of the streets in which 
the same are to be placed. Meyers v. Hudson County Electric Co. et al. 
(Messrs. Van Buskirk & Parker and Mr. C. L. Corbin for prosecutor. 
Mr. T. N. McCarter for Electric Co. Mr. T. F. Noonan, Jr., for Ba- 
yonne.) Opinion by Dixon, J., June 3, 1897. 

Schools—Excessive Tax.—In 1895, the voters of the school district of 
the township of Union, Bergen county, ordered $3,000 to be raised for 
school purposes. The assessor levied a school tax amounting to $4,550. 
Held, there is no legislation to justify this excess. Sharp v. Froehlich. 
Mem. by Dixon, J., June 3, 1897. 


Before Van SycKeL, Garrison and Lippiscott, JJ.: 
Contributory negligence—Railroad crossing—Photographs.—1. When- 
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ever in an action for personal injuries received at a railroad crossing, by 
a collision with a train, there exists a fair controversy upon the question 
ot contributory negligence, upon the proof either of a direct or cireum- 
stantial character, whether the plaintiff could see or hear an approaching 
train, a situation has arisen which requires the submission of the ques- 
tion to the jury. 2. Photographs, in order to be admissible in evidence, 
must be verified by proof that they are correct resemblances, or true 
representations of the subject. Whether they are so verified is a ques- 
tion to be decided by the judge presiding at the trial. Qwere, can the 
decision of the trial judge as to such verification be reviewed? Edward 
Goldsboro v. Central Railroad of N. J. (Mr. John W. Westcott for 
plaintiff. Mr. John L. Conover for defendant.) Opinion by Lippry- 
coTT. J.. May 25, 1897. 

Husband and wife—Note to pay off mortgage.—A mortgage on the 
lands of the husband is held against husband and wife, and they unite in 
a note that pays off such incumbrance. Held, that such a contract was 
within the capacity of a feme covert, as it wasa benefit to her dower 
right And that it was not affected by the fact that her husband acted 
as her agent, and that she signed the note and gave it to him without 
further knowledge or injury. Alice Crevier, ads. Anton Beberdick. 
(Mr. J. F. Minturn for the rule. Messrs. Babbitt & Lawrence, contra.) 
Opinion by Garrison, J., June 3, 1897. 


Before Dixox, MaGiE and LupLow, JJ.: 

Statute of frauds—Sale by broker—Commission—Money had and re- 
ceived.—The defendant agreed with the plaintiff that if it would pur- 
chase a piece of land, which the owner had employed him to sell, he 
would allow his commission to the plaintiff, and thus reduce the price by 
so much; thereupon the plaintiff purchased the land and paid the full stipu- 
lated price to the owner, who afterwards paid the commission to the de- 
fendant. Held, 1. That the plaintiff could at common law maintain 
an action against the defendant for the amount of the commission on the 
count for money had and received; and, 2. That the statute of frauds 
did not prohibit such an action as one upon ‘a contract or sale of lands.” 
Spengeman v. The Palestine Building Association of Hudson Co. (Mr. 
Garrick for prosecutor in certiorari. Mr. Melosh for plaintiff below.) 
Opinion by Dixoy, J., June 3, 1897. 

Ordinances—J udicial power—Notice.—1. If there has been conferred 
upon boroughs, organized under the Borough Act of April 5, 1878, 
power to provide by ordinance for the construction of sidewalks on 
streets at the expense of the owners of the adjoining lands, such pow- 
ers is judicial in character, and can only be exercised upon notice to the 
owners, and giving them an opportunity to be heard. 2. In the absence 
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of any provision for constructive notice, reasonable actual notice must be 
given to the owners, of a time and place, when and where they may be 
heard in respect to the proposed passage of such an ordinance. 3. If 
the proceedings of the borough council show no notice or hearing, and 
none is proved to have been given, such an ordinance eannot be sup- 
ported. Charles K. Landis v. Borough of Vineland. (Mr. C. K. Lan- 
dis, Jr., for prosecutor. Mr. R. P. Fuller, contra.) Opinion by Maat, J. 

Summary prosecutions—Confession in private—Certiorari.—1. The 
city judge of Plainfield having, upon a complaint against prosecutor for 
the violation of an ordinance of that city, issued his warrant for prose- 
cutor’s arrest, and upon the return ot the warrant and a plea of not guil- 
ty. having held prosecutor under bond for appearance for trial at a spec- 
ified day at the city court room, was without power to enter in the rec- 
ord a confession made to the Judge by prosecutor, in the privacy of the 
Judge’soffice,and to make such confession the sole ground of prosecutor’s 
conviction. 2. Under the laws relating to Plainfield, a conviction so 
rendered is reviewable by certiorari. Michael F. Watson v. Treasurer 
of the City of Plainfield. (Mr. James J. Meehan and Mr. James J. Ber- 
gen for prosecutor. Mr. Craig A. Marsh for Treasurer.) Opinion by 
Maair, J. 

Jersey City charter—Clerks in City Clerk’s office.—Under section 24 
of the supplement to the charter of Jersey City, passed March 27, 1874, 
(P. L. 1874, p. 504), the Board of Finance of Taxation may, by resolu- 
tion, appoint an additional clerk, beyond three, in the city clerk’s office. 
Browning v. O’Donnell. (Mr. C. L. Corbin for relator, Mr. W. D. 
Edwards for defendant.) Opinion by Dixon, J., June 3, 1897. 


Before MaGig, C. J., Depue, Van SYCKEL and Lippincott, JJ. : 

Public policy—Indemnifying common carriers.-~-Injuries to passengers. 
—A contract to indemnify a common carrier of passengers against losses 
occurring from injuries to passengers carried by it, is not invalid as 
against public policy, because it covers losses resulting trom its negli- 
gence or the negligence of its servants. Trenton Passenger R. Co. v. 
The Guarantors’ Liability Indemnity Co. (Mr. Robert S. Woodruff for 
plaintiff.) Opinion by Magir, C. J. 

Disorderly house—Indictment— Habitual liquor-selling.—1. Upon the 
trial of a common law indictment for keeping a disorderly house, evi- 
dence of the habitual illegal sales of intoxicating liquors is admissa- 
ble. The supplement to the Crimes act, approved March 10, 1893, 
(1 Gen. Stat. 1101) forbids the indictment of any person for the offense 
of keeping a disorderly house only when the offense sought to be pun- 
ished consists wholly in the unlawful sale of such liquors. 2. It was 
not improper to charge that if the jury believed the evidence adduced 
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by the state it was their duty to convict, if in fact the evidence estab- 
lished defendant’s guilt beyond a reasonable doubt, and the jury were 
properly instructed on the subject of reasonable doubt. Clarence W. 
Derby v. State. (Mr. C. L. Cole for plaintiff in error. Mr. Samuel E. 
Perry for defendant in error.) Opinion by Maair, C. J., June 3, 1897. 


Before Dixon and Maaieg, JJ.: 

Taxation—Sale— Defective return.—1. The return of a warrant for 
sale of lands for delinquent taxes, made by a collector of taxes of a bor- 
ough, which return is not accompanied with a copy of the required no- 
tice of such sale or with proof that it was published, posted and mailed 
as required by law is fatally defective. 2. Although no certificate of 
sale has been issued upon such a defective return, the owner of lands 
which had been sold under the warrant is entitled to have the return ex- 
amined by a writ of certiorari and vacated. Matilda T. Landis v. Vine- 
land. (Mr. C. K. Landis, Jr., for prosecutor.) Opinion by Macre, C. 
J., June 3, 1897. 


Before Maaig, C. J., DEPUE, VaN SYCKEL and Lippincott, JJ.: 

Embezzlement—Fraudulent conversion.—U pon the trial ofanindictment 
framed under the supplement to the Crimes act, approved March 10, 
1893 (1 Gen. Stat. 1100, sec. 272), charging a fraudulent conversion of 
money by an agent to whom it had been entrusted, it appeared a princi- 
pal had placed in the hands of the defendant a sum of money to be ap- 
plied to the purchase of certain real estate, the title to which was to be 
taken in the name of a person nominated by the principal: it further 
appeared that defendant had only applied a part of the money according 
to his instructions but that, upon demand of the principal, he had failed 
to repay the rest of it. Held, that 1. It was error to instruct the jury 
that a refusal to pay over the unapplied money to the principal, if the 
principal was justified in demanding it, amounted in law to a fraudulent 
conversion of it. 2. That such error was not cured by a subsequent 
statement that the jury should be satisfied that the refusal was with 
intent to convert. Burnett v. State. (Mr. F. Bradner for plaintiff in error. 
Mr. L. Hood for state.) Opinion by Maaig, C. J. 

Contract—Construction—Insolvencu of corporation.—1. Under a con- 
tract that during the first three years of .its existence the plaintiff will 
during each consecutive three months thereof procure new business to a 
specified amount, the contract running from December 1, 1892, it is not 
a good plea to aver that during three consecutive months, to wit, the 
months of May, June and July, in the year 1894, the plaintiff did not 
procure such new business. The contract is that in each consecutive 
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three months during the first three years the amount of business agreed 
upon shall be procured; that is equivalent to saying during each con- 
secutive quarter commencing December 1, 1892. 2. The defendant 
appointed the plaintiff its agent for the state of Massachusetts for the 
term of five years, for which he was to receive a specified percentage 
ef the business he procured in that state. The company on the 23d of 
August, 1894, was declared to be insolvent by a decree of the Court of 
Uhancery of this state, a receiver appointed, and the charter of the com- 
pany declared to be forfeited and void. Held, that an action can not be 
maintained by the plaintiff to recover damages from the receiver because 
the plaintiff was not continued after that date in such appointment as 
agent under the contract. 3. A plea that the plaintiff was not author- 
ized to transact business in which he was engaged; that it was unlaw- 
ful to engage in such business, is a good plea. No one can be con- 
strained to do an act against the law, nor can be cast in damages for the 
refusal or neglect to do such act or permit it to be done. United States 
Credit System Co. ads. Rosenbaum. (Mr. R. Wayne Parker for plain- 
tiff. Mr. Howard Hayes for defendant.) Opinion by Van Sycket, J., 
June 9, 1897: 


Before Dixox, LupLow and CoLuinys, JJ. : 

Executors and administrators—-Evidence—Costs--Reversible error.-- 
1. It is sufficient for reversal of a jadgment that an error complained of 
may have done harm to the plaintiff in error. 2. Where both parties 
appear on the record in a representative capacity, each is qualified as a 
witness in his own behalf and may testify to any fact provable in the 
eause. 3. Costs are not recoverable against an administrator prosecut- 
ing in the right of his intestate. Bell’s Admr. v. Samuel’s Exers. (Mr. 
Leonard J. Tynan for plaintiff. Mr. Eugene Emley for defendant.) 
Opinion by Cortins, J., June 3, 1897. 

Taxation—Property of county.—Property of a county, held tor public 
nse, outside the county territory, although acquired without specific 
authority of law, is nevertheless by the statute exempt from taxation. 
Camden County v. Washington Township. (Mr. H. 8S. Scovel for prose- 
eutor. Mr. A. H. Swackhammer for defendant.) Opinion by Cot- 
Lins, J., June 3, 1897. 

Betore DEPUE, VAN SYCKEL and Lippincott, JJ.: 

Negligence— Defective Poles-—The plaintiff below was injured in 1890 
by the breaking of a defective pole which he was directed by the super- 
intendent of the company to ascend. There being some evidence to 
show that a proper inspection of the pole would have disclosed the de- 
fect, and that it had not been inspected since 1888, it was properly 
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submitted to the jury to determine whether the plaintiff company had 
exercised due care in the discharge of the duty it owed to the plaintiff 
to provide poles reasonably safe for the work in which he was employed. 
The Essex County Electric Company v. Andrew Kelly. (Messrs. Ed- 
ward A. & W. T. Day for plaintiff in error. Mr. Samuel Kalisch for 
defendant in error) Opinion by Van Sycke., J., June 7, 1897. 

Negligence—Railroad crossing.—John Pfuelb, in attempting to cross 
the railroad track of the plaintiff in error on foot, walked over the east- 
bound track immediately after a train had passed him on that track, and 
was struck, and killed by a train moving in the opposite direction on the 
westbound track. He had a clear view of the track in the direction 
from which the eastbound train came for three quarters of a mile and no 
danger to him was apparent on that track. It was his duty to look and 
listen before he reached the westbound track; if he had done so he 
could not have tailed to see the coming train. The fact that he walked 
on the westbound track in front of the train is conclusive evidence that 
he did not look. He was thercfore charged with contributory negli- 
gence and a verdict should have been directed for the defendant. 2. 
The fact that the flagman at the gates had neglected to let them down 
before the decedent walked to the eastbound track, did not absolve the 
decedent from the duty of looking and listening before he went upon the 
westbound track ; it was notice to him that he could not rely upon the 
care of the flagman, and should have warned him at least not to abate 
his care for his safety. Penna. R. R. Co. v. Barbara Pfuelb, admr. 
(Messrs. Vredenburgh & Garretson for plaintiffs in error. Mr. S. Ka- 
lisch for defendants in error.) Opinion by Vax SyCKEL, J., June 7, 1897. 

Evidence—Harmless error—Murder—Provocative words.—1. It is not 
error to overrule a question, if the court permits another question, in sub-- 
stantially the same form to be propounded tothe witness. If the prisoner 
has the benefit of the evidence to which he is entitled, he is not preju- 
diced in maintaining his defense. 2. Where the provocation consists 
wholly in words, and a weapon is used which will probably produce 
death, words are not an adequate provocation to reduce the offense of 
murder to manslaughter. Edward Clifford v. State. (Messrs. Speer & 
Hotiman and A. L. McDermott for plaintiff in error. Mr. C. H. Win- 
field for state.) 

Disorderly house—Evidence—Charge—Instruction to acquit.—1. Error 
cannot be assigned upon an exception taken to a mere refusal of the 
court, in the trial of a criminal indictment, at the close of the evidence 
for the state, or on the part of the defendant, to instruct the jury to 
acquit. 2. The acts and conduct of the persons who are the inmates of 
a house, charged to be disorderly, and their language, in relation to 
their acts and conduct, and in connection therewith at the same time, 
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are admissible and competent evidence to establish the character of the 
house, whether the person alleged in the indictment as the keeper there- 
of be present at the time or not. This evidence can only be of use 
and effect upon the question whether the place is disorderly in a legal 
sense, and not to implicate the defendant charged with the offense of 
keeping, and before he can be convicted of such offense evidence suffi- 
cient to establish his connection, management, or control of such a place 
must be adduced. 2. It is the duty of the trial court to define the ele- 
ments of fact necessary to constitute a disorderly house, but whether 
the proof is sufficient to establish that conclusion, as well as whether by 
such proof, and the other evidence, the person charged in-the indict- 
ment is responsible as matter of fact for the management and control of 
the same, are questions which mast be submitted to the jury, and which 
are entirely within the province of the jury to determine. Philip Bin- 
dernagle v. State. (Mr. A. L. McDermott for plaintiff in error. Mr. C. 
H. Winfield for state.) Opinion by Lippincott, J., June 7, 1897. 
Frauds and perjuries—Contract to be performed within a year.—The 
defeadant made an oral agreement twenty years ago, that in considera- 
tion of certain domestic services to be performed by the plaintiff, he 
would support and maintain her during her life. Held, that this con- 


tract was not within the statute of trauds, because it might have been 
fully performed and terminated by her death within a year. Eiserman 
v. Schneider. (Mr. Herbert W. Knight for plaintiff. Mr. 8. Kalisch 
for defendant.) June 7, 1887. 


MEMORANDA. 

Paul v. Kerswill.—Affirmed. Opinion to be filed by Depue, J. 

Camden & Atl. R. Co. ads. Williams, admr.—Rule to show cause dis- 
charged. Depte, J., to file opinion. 

Mayor, etc., v. Butler Hard Rubber Co.—Laid over. 

Eisele v. Duggan.—This case was a fact case and was submitted to 
the jury with correct instructions. It cannot be said that the verdict 
was clearly against the weight of evidence. Rule discharged. 

Yellow Pine Co. ads. Kloepping. The court submitted to the jury un- 
der the evidence the questions following with proper instructions. 
1. Whether the defect in the belt caused the injury? 2. Whether the 
company was guilty of negligence in providing suitable machinery or in 
inspecting it? 3. Whether the danger was one assumed by the plain- 
tiff on error, and 4 Whether the plaintiff’s injury was due in part to his 
own want of care? It cannot be said that the verdictfis clearly contrary 
to the weight of evidence. Rule discharged. 

ramer v. Water Commissioners.—On the authority of 28. Vroom, 478, 
we think judgment should be entered for the plaintiff upon the postea. 
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Harrison v. Consolidated Traction Co.—There was sufficient evidence 
ot defendant’s negligence to go to the jury, and the evidence leading to 
show contributory negligence on the part of the plaintiff was not such as 
to justify a non-suit. Judgment of non-suit set aside. 

Mott, admrx. v. Central R. R. Co.—If non-sui was granted upon the 
opening of plaintiff's counsel, « review of that ruling on error can only 
be presented by a bill of exceptions. As no error appears in the record 
before us and none is pointed out by a bill of exceptions, the judgment 
must be affirmed. 

Shute v. Taylor.—No error; judgment affirmed. 

Killion v. Barber.—We are unable to say that the verdict is not sup- 
ported by the evidence. Rule discharged. 

Welch v. Hubschmidt Co.—Fuller statement of facts necessary. Sent 
back to be re-certified. : 


— —_ ~~ & ___— 
imARY WARREN vv. J, HOWARD KIRKBRIDE. 


(New Jersey Supreme Court—Camden Circuit.) 


On contract. ; 
Mr. S. Stanger Iszard and Mr. Norman Grey for motion. 


Mr. William J. Kraft, contra. 

GARRISON, J.: This is a motion to quash a capias ad respondendum 
upon the ground that the proofs taken under an order pursuant to the 
sixty-fourth section of the practice act show that the writ was improvi- 
dently issued—i. e. that the ex parte affidavit betore the commission- 
er was in point of fact untrue. No other question may be passed upon. 
Tyler y. Allen, 2, Vroom, 441;.Selz v. Presburger 20 Vroom 396. 

The facts before the commissioner were that Kirkbride induced the 
plaintiff to pay him part of the -purehase price of certain lands by mak- 
ing a false representation, viz., that he was the owner of the land. The 
defendant’s affidavits establish certain facts from which he argues that 
he was authorized by the owner to sell the lands and that he could at 
any time upon payment of the whole price have obtained a conveyance 
of them to the plaintiff in performance of. his contract. Inasmuch as 
these facts were not before the commissioner he did not act inprovident- 
ly if the facts before him were true _ The effect of the counter affi- 
davits is to show the existance of a further state of facts upon which it 
may be argued that at the completion of the contract the plaintiff would 
not have been damnified. The situation is this: the plaintiff’s proofs are 
addressed to the inception of the coatract; whereas the defendant’s are 
concerned with the legal situation of the parties at its completion. 
Obviously it has not been shown that the plaintiff's affidavit was false. 
Even the sufficiency of her affidavit to support the order to hold to 
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bail cannot be passed upon on this motion, even if it had not been already 
adjudicated. Selz v. Presburger, 20 Vroom 396. 
The defendant takes nothing by his motion, which is denied with costs. 


. > ——_—— 


THE MAYOR AND COMMON COUNCIL OF THE BOROUGH OF BRIGANTINE v. THE 
HOLLAND TRUST COMPANY. 


(N. J. Court of Chancery, May 24, 1897.) 


Streets— Public easements—Obstruction.— compel the removal of water pipes already 
A municipal corporation, acting under its laid by the defendant under the soil of such 
general control over streets, filed a bill to streets: bill dismissed for want of equity. 


Heard on bill and answer before Vice Chancellors EMEky and REEp. 

Mr. Endicott for complainant. 

Mr. W. B. Williams for defendant. 

Per Curtam: The demurrer for want of equity is sustained. The 
complainant is a municipal corporation, and the bill is filed to compel the 
removal of water pipes already laid by defendant under the soil of the 
streets claimed to be under the control of the complainant under the 
Borough Acts. Complainant’s right, therefore, is not a right of property 
as owner in the soil itself, but a right of possession for the protection of 
the public easement in the streets. For all the ordinary obstructions of 
the public easement the remedies given by the courts of law are suffi- 
cient, and the settled rule in equity is, that where the public easement 
or right of travel in the streets or highways is the right to be protected, 
a court of equity will not interfere unless the continuance of the obstruc- 
tion will seriously impede public travel. Township of Raritan v. Port 
Reading R. R. Co, + Dick. Ch. 11 (Ch. McGill, 1891), and cases cited, 
p- 16. In Inhabitants of Woodbridge v. Inslee, 10 Stew. 597, a de- 
murrer was sustained. The main object of this bill is to compel by 
mandatary injunction the removal of the pipes already laid under the 
soil, and the restoration of the street after this removal. How the pipes 
already laid under the soil create any such public nuisance as to require 
the aid of a court of equity by mandatory injunction, does not appear by 
the bill, and the bill therefore cannot be sustained for the purpose of pro- 
tecting the public easement. The cases cited by complainant’s counsel pro- 
tecting rights of property,orof previous consent granted by express consti- 
tutional or statutory provisions against a threatened violation stand upon 
different grounds, and are not authoritie sfor holding the present bill good. 
The complainant’s bill is not based upon any such express constitutional 
or statutory provisions, but only on its general control of streets within 
the borough dedicated to public use. Without examining the other 
points raised on the demurrer we conclude that the bill must be dismissed 
for want of equity in this respect. 
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THF MAYOR AND COMMON COUNCIL OF BRIGANTINE v. THE HOLLAND TRUST 
COMPANY. 


(Court of Chancery, May 24, 1897). 


Streets—Abutting Quners— Electric Wires. 
—1l. A municipal corporation acting under 
its general control over streets, is not en- 
titled to an injunction to restrain the string- 
ing of wires 20 feet above the ground, and 
from poles already lawfully erected in the 
street, across the street at the height of 20 


ting on said street. 2. Semble, an abutting 
owner on a public street has the right to run 
electric wires above the street for the pur- 
pose of connecting buildings on his proper- 
ty with the wires already on poles in the 
public streets, erected for the purpose of 
supplying lights. 


feet, to the property of the defendant abut- 


Heard on bill, answer and replication before Vice Chancellors Every 
and REED. 

Mr. Endicott for complainant. 

Mr. W. B. Williams for defendant. 

Per Curiam: This case, as set down for hearing on the bill, answer 
and replication, involves the single question of the right of complainant, 
the borough of Brigantine, to the remedy by injunction to restrain the 
stringing of wires by defendant over a street within the borough, dedi- 
cated to public use. The wires are to be strung 20 feet above the ground, 


and from poles already erected in thestreet, across the street at this height 


of 20 feet, to the property of the defendant abutting on the street. The 
complainant’s right is based solely on its right to the general supervision 
and control of the streets, and on the fact that the stringing of the wires 
across the street is without authority. For the reasons stated in the case 
brought by complainant against the same defendant to compel the re- 
moval of water pipes laid under the soil of a street in the borough, we 
are of opinion that the injury is not one which requires the extraordinary 
remedy by injunction. There is an additional reason for refusing reliet 
in this case, based on the fact that the defendant as an abutting owner 
would seem to have the right to run electric wires above the street for 
the purpose of connecting buildings on its property with the wires al- 
ready on poles in the public streets, erected for the purpose of supplying 
lights. The present bill does not question the right to erect the poles 
already on the street, or the use of them, and they must, therefore, so far 
as the record goes, be taken as legally erected, and the only question is 
as to enjoining the defendant from stringing wires above the street to 
connect its buildings with the electric wires on the poles. We think 
such injunction should be refused and the bill dismissed. 
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WILLIAM G. HOWELL v. ROBERT E. HAND. 
(Mercer Co. Common Pleas, May, 1897). 


Evidence—Notice to produce— Verdict 2. A verdict which is not decidedly and 
against evidence —1. Notice to produce let- strongly against the weight of evidence will 
ber, which was an exhibit at a formertrial, not be disturbed. 
not necessary. 

Rule to show cause for a new trial. 

The action was commenced in the District court against the defendant, 
the sheriff of Cape May county, for paying away money realized on ex- 
ecution against goods subject to the landlord’s lien of the plaintiff. Ver- 
dict for plaintiff. There was an appeal, and trial de novo in the Common 
Pleas, at which trial the jury disagreed. On the second trial, there was 
a verdict for plaintiff. 

Mr. C Robbins tor plaintiff. 

Messrs. Barton & Dawes for defendant. 

Wooprtrr, J.: The appellant asks for a rehearing of this case, first, 
on the ground that the contents of a letter from Howell to Hand, dated 
December 24, 1894, in these words, ‘‘ When may I expect a settlement 
ef my claim in the Elliot matter, in which notice was served on you in 
May last,” without previous demand at the last trial for its production, 
was irregular and contrary to law. 

Second. Because the contents of the letter which Howell said he sent 
to Hand, which Hand said he never received, which letter was in these 
words: “Ll wrote you some time ago asking you when I might expect a 
settlement of my claim, to which I received no reply, please let me hear 
from you,” was irrelevant and therefore was improperly admitted. 

Third. Because the verdict was against the clear weight of evidence. 

As to the first ground, the letter referred to, bearing date Dec. 24, 
1894, was in evidence in the (first) trial of this case in the Court of 
Common Pleas, at which trial the jury failed to agree; it thus became 
an exhibit and was properly in the custody of the clerk, and the plaintiff 
had the right to expect that at the (second) trial this letter would be pro- 
duced upon application tothe clerk. The clerk stated that it was not in 
his possession and that be could not find it; we are therefore of the im- 
pression that there was no necessity for a demand upon the defendant 
for the production, before going into proof of the contents thereof. How 
far the contents of the letter was relevant is another matter, and perhaps 
the question is a close one, but the court hardly feels justified in grant- 
ing a new trial upon the single ground of the irrelevancy of the contents 
of this letter. And this is also the same view of the court as to the 
second objection that the contents of another letter which the defendant 
says he never received, was irrelevant. 

The court has less hesitation in refusing to grant the application of the 
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defendant in this trial in view of the fact that there has been reserved 
to him a right to have the case reviewed upon these two points relating 
to the letters by a writ of error. 

As to the third point, that the verdict was against the weight of evi- 
dence When the verdict is clearly against the weight of evidence, it is 
the duty of the court to set it aside and order a new trial. But the pre- 
ponderance of evidence against the verdict must be very strong, and the 
verdict should not be set aside on account of a difference of opinion of 
the trial judge and the jury, unless the court can clearly say that the 
jury were not justified in their conclusion. Mere conflicting evidence is 
not sufficient. 

When there is evidence on both sides in relation to the matter in con- 
troversy between the parties, and a verdict of the jury is not decidedly 
and strongly against the weight of evidence, the court will not disturb 
the verdict. 

And a verdict supported by some evidence will stand though it be 
against the weight of evidence, and where such evidence is voluminous 
and conflicting and of such a nature that it will support a verdict either 
way, such verdict will not be disturbed. Owens v. Mo. Pacific Rwy. 
Co., 67 Tex. 679. McCarthy v. Mooney, 49 Ill. 247. Kightlinger v. 
Egan, 75 Ill. 141. MeCann v. Meehan, 53 Wis. 541. Berry v. Elliott, 
25 Ark. 89. 

Howell testified to sending his letter May 23, 1894. The defendant 
denied ever having received the same. There is no direct proof of any 
kind that the defendant did receive such a letter. On the day follow- 
ing Howell testified that he sent a telegram. The telegraph operator at 
Cape May Court House says that the said telegram was received, and 
neither of the telegraph officials are able to say that it was delivered in- 
to the hands of the sheriff. Elliott, the witness for the plaintiff, says he 
saw the telegram when he arrived at his store, where the sale took place; 
that the same was opened and read by him. 

The jury evidently preterred to believe Elliott rather than Hand, and 
it they did believe Elliott they had the right to say that the sheriff re- 
ceived notice of Howell’s claim before he paid away the proceeds of the 
execution sale. The court is therefore of the opinion that the rule should 
be discharged. 


GEORGE F. VIETOR ET AL, v. RICHARDS COMPANY. 
(New York Supreme Court, May, 1897.) 


Supplementary proceedings—Foreign Corporation. —Order Requiring De- 
fendant’s President to Submit to Examination Reversed. 
Appeal by defendant from an affirmance by the general term of the 
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city court of an order made by the special term thereof in proceedings 
supplementary to execution. 

Messrs. Dill, Seymour & Kellogg tor appellants. 

Messrs. Blumenstiel & Hirsch tor respondents. 

McApa, J.: The defendant is a New Jersey corporation organized 
June 20, 1893. On August 1, 1893, it p ocured a certificate from the 
New York secretary of state authorizing it to do business in the state of 
New York, which certificate is still outstanding and in force, excepting 
in so far as the receivership hereafter referred to may affect it 

Charles C. Black was appointed receiver of the defendant by the New 
Jersey courts September 23, 1896, and the following day he was ap- 
pointed by the New York Supreme court temporary ancillary receiver 
in this state of all the defendant’s assets, with directions to carry on its 
business, which is chiefly in this city. 

The plaintiffs, judgment creditors of the defendant, obtained an order 
from the city court requiring Samuel W. Richards, the defendant’s presi- 
dent, to submit to an examination in supplementary proceedings concern- 
ing the property of the judgment debtor. The defendant moved to va- 
cate the order on an affidavit showing the facts stated, and that the de- 
fendant had and still has a fiscal agency and place of business in the city 
of New York, and that nearly all its assets are in said city. 

Upon these facts it is clear that the defendant had within this state a 
business and fiscal agency, within the meaning of section 1812 of the 
Code, prior to the appointment of the receiver, and was not, therefore, 
subject to proceedings supplementary to execution (Code, sec. 2463; Lo- 
gan v. MeCall, 140 N. Y., 447). 

But it is claimed that since such appointment the property of the de- 
fendant has passed into the hands of the receiver, and that the defendant 
is by operation of law taken out of the exceptional cases provided for by 
section 1812 (supra) and brought within the general provisions of section 
2463, and made subject to the supplementary remedy afforded to judg- 
ment creditors. We think not. The defendant occupies the same legal 
status now that it did prior to the appointment of the receiver, except in 
so far as the Supreme court in the exercise of its general jurisdiction has 
seen fit to assert its authority. 

The Legislature intended that such a corporation should be exempt 
from supplementary proceedings, and has nowhere provided that when 
the Supreme court appoints a receiver under its general jurisdiction all 
its judgment creditors might have such receivership extended by other 
courts to their cases. Such a course of procedure would not facilitate, 
but embarrass the administration of justice, make the receiver amenable 
to the directions of the different courts at the same time, and tend to de- 
feat the very purpose the Legislature had in view when it exempted 
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foreign corporations doing business and having an agency here from the 
operation of the statute. 

The proceeding invoked by the plaintiff is of statutory creation, and 
cannot be allowed except in the cases where the statute has expressly 
permitted it, and it is sufficient to say that this is not one of those cases. 

If the defendant had voluntarily given up its agency so as no longer 
to fulfill the provisions of section 1812, a different question would have 
arisen. But here there is nothing but a temporary halt directed by the 
Supreme court; which may be obviated at any time by the discharge of 
the receiver, if the court should determine that such a course would be 
for the best interests of ail concerned. The order appointing the ancil- 
lary receiver was not intended to destroy, but to preserve and keep intact 
the defendant’s property. The Supreme court acquired general jurisdic- 
tion over the defendant, and its order must not be impaired or interfered 
with by any subsequent assumption of jurisdiction of a special nature by 
any other tribunal. 

The order must be reversed, with costs. 

All concur 


——_ «we 


THE GOVERNOR ON DAMMING THE DELAWARE. 


The following is the statement furnished to the press by Gove rnor 
Griggs, to set forth his reasons for signing the Delaware Dam bill, which 
bill has occasioned little discussion in New Jersey but a great deal in 
Pennsylvania: 

‘This bill authorizes the formation of companies with power to erect 
dams in the Delaware river above tide water, for the purpose only of 
supplying power for manufacturing and electrical purposes The Dela- 
ware river above tide water does not differ in legal character from any 
other stream of its size, except that it is the boundary line between New 
Jersey and Pennsylvania. The jurisdiction of each state extends to the 
medium line of the stream on its respective side. The soil or bed of the 
stream to the middle thereof belungs to the riparian owner and not to the 
state, to the same extent as in the case of a river wholly within the limits 
of a single state. The rights of the owners of lands on the Delaware 
above.tide, water..are not different from .the rights of riparian-owners on 
the Passaic, the Raritan or any other river of New Jersey above the 
flow of the tide, except that, forming the boundary between two states, 
it is subject to the rights of the respective states as established by a 
treaty or compact between them, made in the year 1783, whereby it is 
declared to be a common highway for the use of the states. But the use 
of the water subject only to rights of navigation, is as entirely within the 
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right of riparian owners as though the stream flowed wholly through the 
state of New Jersey. 

‘This has been several times declared by courts of the highest author- 
ity, notably by the United:States Supreme court in the case ot Rundle v. 
Delaware and Raritan Canal Co., 14 Howard 80; 1 Wallace 275, and 
by the Court of Errors and Appeals of this state, in Attorney General v. 
Delaware and Bound Brook Railroad Co., 12 C. E. Green 631. 

‘“‘In the latter case a history of the legislation, negotiations and uses 
pertaining to the river is given by Chancellor Runyon, and the right of 
riparian owners to erect mills and dams on the New Jersey side to the 
middle of the stream is affirmed, subject only to the duty of not interfer- 
ing with navigation. This bill gives powers to corporations similar to 
those possessed by an individual riparian owner; and, with the consent 
of Pennsylvania, corporations formed under this bill may extend dams 
all the way across the river, providing proper fishways for fish and canals 
for rafts or boats. I fail to see any danger to the public from the forma- 
tion of such corporations. No proprietary right of the state is granted 
away. No power to sell the water is conferred; on the contrary, the 
rights of companies formed under the act are made expressly subject to 
the taking of the waters of the river for public water supply without 
compensation. No private rights can be acquired except upon making 
compensation. Ifthe franchises granted are valuable the state can tax 
them every year by a franchise tax that will cover every penny of com- 
pensation that any one may think the state should receive. 

‘A law similar to this, only giving wider powers, was passed in 1876, 
and stood unchallenged until 1896, when it was inadvertently repealed. 

‘*The people of Trenton, represented by its Board of Trade and lead- 
ing business men, are very earnest in their belief that this law, if met by 
a reciprocal act in the state of Pennsylvania, will be of great benefit to 
the business interests of Trenton. As that locality is the one chiefly 
concerned, I am more inclined to favor their interests than to be con- 
trolled by objections from those not especially concerned by local associ- 
ation in the measure. 

‘* The general railroad law authorized the free incorporation of rail- 
road companies. Its passage was hailed as a step in the advancement 
of commercial interests. ‘The powers granted by this bill are much less 
extensive than those given by the general railroad law. 

‘The power to erect dams upon streams so as to utilize water power 
is one of the oldest and most frequently exercised. ‘The Connecticut, 
the Susquehanna, the Niagara, the Mississippi, the Penobscot and Kenne- 
bec, the Passaic and Raritan, indeed almost every stream in the United 
States large enough to furnish ten-horse power are by this means turned 
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to the assistance of industry. The Delaware itself is dammed across its 
whole width at Lackawaxen, in the state of New York. 

**T fail to see any public injury that can come from the grant of au- 
thority to a corporation to dothe same thing in the river Delaware above 
Trenton.” 


NOTES OF RECENT DECISIONS. 


A statute making it a crime for an insolvent banker to receive de- 
posits is sustained in Meadowcrott v. People, 163 Ill. 56, 35 L. R. A. 
176, against the contention that it deprives a banker of lioerty or prop- 
erty without due process of law, and that the legislature cannot make the 
doing ot certain acts prima facie proof of guilt. 


A promissory note signed by a person who is non compos mentis, though 
negotiable in form, is held, in Hosler v. Beard (Ohio) 35 L. R. A. 161, 
to be subject to the same defenses when in the hands of a bona fide hold- 
er that it was subject to in the hands of the payee. The other authori- 
ties on the rights of bona fide holders of the notes of insane persons are 
found in the annotation to the case. 


Cumulation of fines for each additional month of a default is held, in 
Du Puy v. Eastern B. & L. Asso. (Va.) 35 L. R. A. 215, to be unlawful 
where the by-laws provide for fines of 20 cents per month on each $100 
borrowed, in case of default, and it is held that if the by-laws do not im- 
pose as great a fine as the charter authorizes, the by-laws will control 
the amount. In a note to the case are complied the authorities respect- 
ing fines in such associations. A fixed premium, or a premium required 
by a by-law to be not more than 30 per cent or less than 29% per cent is 
held, in McCauley v. Workingman’s B. & S. Asso. (Tenn.) 35 L. R. A. 
244, to be unlawful. The other authorities on the question are found in 
a note to the case. 


The right of a widow to remove her husband’s body from a cemetery 
lot owned by his daughter, in which he was buried by his own request, 
is denied in Thompson v. Deeds (Iowa) 35 L. R. A, 56, if the only rea- 
son for removal was their disagreement respecting a monument and the 
eare of the grave. The widow is held entitled to erect a suitable monu- 
ment to him on that lot, but not to place on it any reference to the daugh- 
ter or her first husband, who was buried on the lot, or to erect a coping 
around the lot. The court allowed both parties to decorate the grave 
with flowers, but recommended them to exercise a little Christian charity. 


Holding over pending the election of a successor is held, in Baker 
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City v. Murphy (Or.) 35 L. R. A. 88, to be as much a part of the term 
of office as that which proceeds it, so as to bring a defalcation during the 
time of such holding over within the terms of the officer’s bond. The 
annotation to the case reviews the authorities on the extension of liability 
on such official bonds while an officer is holding over. 


<5-0-@ 





MISCELLANY. 


SUGGESTED JUSTICE OF THE 
PEACE ACT. 


A Camden lawyer writes us that he has 
given considerable thought to the subject 
of justices of the peace, who are “ becoming 
more and more an abomination to society,” 
and that he has drawn up an act which he 
submits to fellow-members of the bar for 
their criticism, and he forwards the same 


tous. It is as follows: 

1. In every county of this state, the justice 
of the Supreme court presiding in that coun- 
ty shall appoint, by his certificate filed in the 
office of the county clerk, three persons, who 
are counsellors-at-law and Supreme court 
commissioners with offices within the county, 
to consiitute a board of examiners to be 
ealled (County Board of Examiners) who shall 
serve, without compensation, for a term of 
three years, from the tirst day of April fol- 
lowing their appointment, designate which 
member of the board shall serve for one year, 
which shall serve for two years, and after the 
second year of its existence, the term of one 
member of the board shal! expire on the first 
day of April of each year, and his place be 
filled by the Supreme court justice. 

2. It shall be the duty of said board of ex- 


aminers at stated times and places, not less | 


often than three times in each year, to sit 
and examine ali persons who shall appear 
before them and apply for an examlnation, 
concerning their integrity and knowledge of 
the laws and jurisprudence of the state of 
New Jersey, and the said board shall have 
power, in their discretion, to certiiy, to all to 
whom it may come, that they have examiued 
the person therein named, and that he has 
the knowledge, learning and ability to enable 
him to properly fill the office of justice of the 
peace in their said county, and the said board 
shall also have power to certify such other 
facts as by !aw they shall be required to do. 

3. The said county board of Supreme court 
examiners shall pursue the same line of ex- 
amination as is pursued by the board ex- 
aminer in the Supreme court ip banc, and be 
subject to such rules as may be prescribed by 
the New Jersey Supreme court. 





4. No person shall be commissioned by the 
Governor of this state, as a justice of the 
peace, unless he shall first, either be consti- 
tuted and appointed by the Governor of this 
state an attorney at Jaw, or present to the 
Governor a certificate under the bands of his 
county board of examiners, that he has the 
knowledge, learning and ability to enable 
him to properly fill the office of justice of the 
peace in their said county. 

5. That each justice of the peace shall re- 
ceive an annual salary of three hundred dol- 
lars per year, to be pail to each of them by 
the county collector of the county in which 
he is justice of the peace, in monthly pay- 
ments of twenty five dollars for each and 
every month during which he holds the of- 
fice ; and hereafter no justice of the peace 
shal] be entitled to or receive any fee or com- 
pensation for any service which he may per- 
torm as justice of the peace or judge of any 
court held by him. 


EXAMINATION QUESTIONS 


N.J.SuPREME Court, JuNE TERM, 1897. 
[ Counsellors. } 

What effect has the granting of a rule to 
show cause upon a bill or bills of exception 
held by the party applying for the rule? 
For what matters will a court grant a new 
trial? 

What is a writ of error?) When is ita 
writ of right? Out of what courts may it 
issue? State the proceedings on writ of er- 
ror. 

What court or courts may grant writs of 
mandamus, certiorari, and quo warranto? 
State the purport and object of these writs. 

What court or courts have jurisdiction 
of a suit upon a mechanic’s lien? State 
what the claim must contain. How must 
it be.endorsed, and how is it discharged ? 

State the difference between a contingent 
remainder and an executory devise. 


If an administrator distributes the estat 
e 
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of his intestate after an order barring credi- 
tors has been made, but neglects to take re- 
funding bonds from the next of kin, what 
remedies have creditors who have neglected 
to prove their claims before distribution? 

[s the statute of uses in force in this State ? 
Would feoffment aud livery of seisin convey 
jands in this State to-day? 

Describe conveyances by bargain and sale, 
<ovenant to stand seized, lease and release. 

If lands are devised to A for life, and at 
his death to his heirs, what interest in the 
land has A? What, if any, have his chil- 
dren? 

When maya married woman convey lands 
without her husband joining in the deed ? 

A, the wife of B, inherited a tract of land 
from her father; she was an only child, and 
died intestate seized of said tract, having 
had by the marriage one child, which child 
lived tut a few hours, and died before the 
mother. A left her surviving, her husband, 
her mother, her father’s brother, and chil- 
dren of her mother's deceased sister. What 
estates are there in said tract, and in whom 
vested? 

To what extent is a party to a suit dis- 
qualified from testifying therein when the 
other party sues in a representative capacity? 


What powers will be implied in a legisla- 
tive grant? 

May an executor vote at an election for 
directors on stock standing on the books of 
a New Jersey corporation in the name of 


his testator? 


[ Attorneys. | 
Define contract ; consideration ; bailment; 
agency ; partnership ; tort; promissory note; 
bill of exchange; gift; sale. 
Mention some of the principal correlative 


rights and duties arising out of the follow- | 


ing domestic relations: (1) Master and ser- 
vant; (2) husband and wife; (3) parent 
and child; (4) guardian and ward. 

What are the various means of acquiring 
the title tothings personal? Define briefly 
four of them. 


What are the rules given by Blackstone. 


for the construction of statutes ? 
What are the sources of the law as ad- 
ministered in New Jersey? 
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Mention the courts of New Jersey, and 
define their jurisdiction. 

What is a will? What formalities are 
necessary to the execution of a valid will in 
New Jersey? Write out a complete attes- 
tation clause. In what manner may a will 
be revoked ? 

Mention some of the cunstitutional re- 
strictions upon legislation. 

Define marriage. What are the requisites 
of a valid marriage? For what causes may 
a divorce be obtained ? 

What are pleadings? What are the qual- 
ities of a plea? What are dilatory pleas? 
Define general issue, demurrer and non-suit. 

Outline the procedure for the speedy re- 
covery of a judgment in the Supreme court 
in an undefended suit upon a book account. 

In what cases may an action at law upon 
a contract be begun: (1) By summons; (2) 
By attachment; (3) By capias ? 

Outline the proceedure in an undefended 
foreclosure suit where there are infant and 
absent defendants. When should a ticket 
issue with a subpeena in a foreclosure suit, 
and what should it set forth ? 

Under what circumstances and for whose 
benefit may damages resulting from the 
death of a person be recovered? Within 
what time must the action be brought ? 

What are the remedies obtainable ina 
court of equity? 

How may the testimony of a witness re- 
siding out of this state be obtained for use 
in a suit in this state? 

How may a judgment creditor obtain sat- 
isfaction of his judgment out of money ow- 
ing to his debtor from a third party ? 

When a sole executor dies by whom is 


| the testator’s estate administered and what 


are his powers ? 
If a sale of goods was induced by fraudu- 
lent representations, what remedies has the 


| seller and what are the advantages and dis- 


advantages of each? » 

What is essential to the validity of a con- 
tract for the sale of goods at price exceeding 
thirty dollars. 

How may the plaintiff ascertain before 
trial the nature of a defense when the gen- 
eral issue has been pleaded in an action up- 
on contract ? 
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Define libel and slander. What remedies 
does the law give in either case? When 
must special damage be proven? 

Upon the insolvency of a partnership 
what are the respective rights of individual 
and firm creditors in its assets? 

What is a corporation? Distinguish be- 
tween public and private corporations and 
give an example of each. What constitu- 
tional restriction is there on the creating of 
corporations by the Legislature of this-state? 
What general powers are vested and given 
to every corporation by our general corpor- 
ation act? 





NEW LAWYERS. 


The following gentlemen successfully 
passed the examinations for the degree of 
attorney-at-law, at the Juneterm: William 
J. Walsh, Charles E. Bird, John M. Dickin- 
son, La Barre Schoonover, of Trenton; 
Florance G. Toram, Camden; Joseph E. 
Shaw, Paterson ; Joseph E. Stricker, Perth 
Amboy; Wm. D. Kellogg, Elizabeth ; Clar- 
ence D. Meyer, Elizabeth ; Robert R. Wat- 
son, Passaic; John T. Van Riper, Passaic ; 
Clarence W. Byram, Morristown; D. F. 
Barkman, Morristown; Benjamin M. Wein- 
berg, Newark ; Francis J. Blatz, Plainfield; 
John R. H. Potts, Jersey City; John W- 
Wamke, Jersey City; Wm. A. Calhoun, Eliz- 
abeth ; David P. Van Deventer, Jr., Mata- 
wan; John C. Sims, Jr., Mt. Holly; Alfred 
B. Van Liew, Newark; Frank C. Bray, 
Vineland; Wm. P. Walsh, Camden; Ran- 
dolph Bedle, Jersey City; James T. Morgan, 
Elizabeth ; Wm. Newcorn, Plainfield; Ar- 
thur B. Seymour, Orange; Arthur M. Baker, 
Weehawken; David Potter, Bridgetou; 
Clarence H. Murphy, Point Pleasant; Wm. 
Earley, Camden; John H. Condon, Morris- 
town; Frank B. Jess, Camden; Harvey F. 
Carr, Camden; )). T. Stackhouse, Jr., Cam- 
den; Edward H. Wright, Jr., Newark; 
Neilson Abeel, Newark; Frederick Jay, 
Newark; Edward H. Hoos, Jersey City; Jos. 
F. Farmer, Jersey City; Alex. H. G. Mard- 
ment, Hackensack. 
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One lady—a married lady—also became 
an attorney: Mrs. Annie Irving Keeler, of 
Camden. 

The following attorneys became counsel. 
lors: George J. Bergen, Camden; Edwin 
A.8. Lewis, Hoboken; Burrows C. Godfrey, 
Atlantic City; Wm. M. Clevinger, Atlantic 
City; Wm. T. Boyle, Camden; Foster W. 
Freeman, Paterson; Thomas P. Fay, Long 
Branch; Vivian W. Lewis, Paterson. 





BOOK REVIEWS, 


ANNUAL ON THE LAw OF REAL PROPERTY, 
a complete compendium of real estate 
law, embracing all current case law, care- 
fully selected, thoroughly annotated and 
accurately epitomized ; comparative stat- 
utory construction of the laws of the sev- 
eral states; and exhaustive treatises upom 
the most important branches of the law 
of real property. Edited by Tilghman E- 
Ballard and Emerson E. Ballard. Vol. 4, 
1895. Crawfordsville, Ind. The Ballard 
Publishing Co. 1897. 


The only criticism to be made upon the 
volume above noted is that it seems to be a 
year late in its appearance. It looks as if it 
ought to be practicable to have the law of 
real property in a volume six months after 
the close of the particular ‘year digested, 
but there may be reasons for the delay, 
which do not appear. 

Anyhow, the book is thorough, admirably 
arranged, and of increasing value. The 
wonder to us is that no publisher, prior to 
the Ballards, took up the real estates deci- 
sions in this country, to make an annual 
volume of them. There are millions of dol- 
lars invested in real estate and both the 
direct and collateral questions concerning 
it, e. g., as to boundaries, dedication, ease- 
ments, judicial sales, landlord and tenant, 
mechanics’ liens, mortgages, surface water, 
taxes and tax titles, etc., are so numerous 
that an active counselor must have some 
such guide as this, if he will be up to date 
and make no mistake. The volume is al- 
most a thousand pages in extent, handsome- 
ly printed, perfectly indexed. It sells, we 
believe, for $6.50 delivered. 





